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DEPARTMENT OF THE INTERIOR 

BureauofIndian AtTairs 

25 CFR Part 291 

RIN: 1076-AD87 

Class ill Gaming Procedures 

AGENCY: Bureau ofIndian Affairs 

ACTION: Proposed Rule 

SUMMARY: The Department has concluded that it has the authority to prescribe procedures 

permitting Class III gaming when a State interposes its immunity from suit by an Indian Tribe. The 

proposed rule announces the Department's determination that the Secretary may promulgate Class 

III gaming procedures under certain specified circumstances. It also sets forth the process and 

standards pursuant to which any procedures would be adopted. 

DA TES: Written comments must be submitted within 90 days after publication in the Federal 

Register to be considered. 

ADDRESSES: Mail comments to Paula L. Hart, Indian Gaming Management Staff, Bureau of 

Indian Affairs (BIA), Department of the Interior, MS 2070-MIB, 1849 C Street NW, Washington, 

DC 20240. Comments may be hand-delivered to the same address from 9:00 a.m. to 4:00 p.m. 

Monday through Friday or sent by facsimile to (202) 273-3153. Comments will be made available 

for public inspection at this address from 9:00 a.m. to 4:00 p.m. Monday through Friday beginning 

approximately two weeks after publication of the proposed rule. 
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FOR FlRTIlt:;{ i\FOR.\I.-\TlO\ CO\T.-\CT: Paula L. Hart, Indian Gaming \!allJg";~lent 

\;[PPLDI£.'T.\RY I\FOR~IATIO\: 

-< 
Introduction 

I, , 

., 

Congress enacted the Indian Gaming Regulatory Act (IGRA), 25 US,C s§ 2701-2721, to 

provide a statutory basis for the operation and regulation of Indian gaming and to protect Indian 

g:uning as a means of generating revenue for tribal governments. Prior to the enactment oflGR.A_ 

states generally were precluded ITom any regulation of gaming on Indian reservations. See Calitl'rnia , 

v, Cabazon Band of1\fission Indians, 480 U.S. 202 (1987). IGRA, by offering States an opportunity 

to participate with Indian Tribes in developing regulations for Indian gaming, "extends to States a 

power withheld from them by the Constitution." Seminole Tribe of Florida ~. State of Florida, 

116 S Ct. 1114, 1124 (1996) 

Since IGR.A's passage in 1988, more than 150 compacts in more than 20 States have been 

successfully negotiated by Tribes and States, and approved by the Secretary. Today, Indian gaming 

generates significant revenue for Indian Tribes. As required by IGRA, gaming revenues are' b~ing 

devoted ,Jrimari!v to providing essential government services such as roads, schools, and hospit1ls. 

as weil :is economic development. 

IGRA. divides indian gaming imo three categories, This proposed rule addresses only tile 

,conduct of Class III gaming, which primarily includes slot machines, casino games, banking card 

"ames, dOl( racinl(. hor~e racing, and lotteries. 25 L: Sc. § 2703(8); 25 CF.R. § 502-1 In.:Cr - ~ - .... . 

iGR.-\. ;he cL,nduCl of "Class II,! gaming activities' is lawful on Indian lands only ifsuch ac:i'.iiie, 
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ChairmaIl otth~ "."ational inJian Gaming Commission ("."IGC). (2) are loeat~d in a State tim permits 

SUdl gaming rlx ;1n;/ purpose by any person, ,=,rg:lnization, or enti[)" and (3) are conoucted in 

confornlJnc~ with a Tribal-State compact. 25 US.c § 2710(d)( I)(B) The proposed reuulJtiot1s 
I. -

'-,hieh rollow relate primarily to this third requirement. ie. the Tribal-State comp·act. 

. . . 
Under IGRA a Tribe interested in operating Class 1Il gaming initiates the compacting process 

by requesting the State to enter into negotiations. 25 US.c. § 2710(d)(J)(A) Upon recei\ing such 

a request. the State is obliged .. to negotiate with the Indian Tribe in good faith to enter into such a 

compact." IQ. If the State fails to negotiate in good faith, the Tribe may initiate an action against ;he 

State in Federal district court. 25 USc. § 2710(d)(7)(A)(I). If the court.tinds that the State has 

failed to negotiate in good faith, it must order the State and the Tribe to conclude a compact within 

60 days. 25 USc. § 27 1 0(d)(7)(B)(iii). If the State and Tribe fail to conclude a compact within [hat 

period, each side must submit their last best offer to a court-appointed mediator, who selects one elf 

the proposals. 25 USc. § 2710(d)(7)(B)(iv) .. Tfthe State consents to that proposal. it is treated as 

a Tribal-State compact. 25 USc. § 2710(d)(7)(B)(vi). If the State does not consent, the Secretary 

of the Interior shall prescribe procedures (I) which are consistent with the proposed compact s·electeJ. 

by the mediator. the provisions of IGRA, and the relevant provisions of State laws. and (e) unJer 

",hich Class [[I gaming may be conducted on the Indian lands over. which the Indian Trioe ,',;1.< 

jurisdiction 25 U.S.c. § 2710(d)(7)(B)(vii). 

In Seminole Tribe of Florida v. Florida. the Supreme Court held that a State may assert ,1:1 

. Eleventh Amendment immunity defense to avoid a lawsuit brought by a Tribe alleging that the :':.:ie 

did'not negotiat~ in sOud f:1ith After the Seminole decision. some States have signaled their inrcn:·.·'·, 

to assert immunity to suit in Federal court. Claiming immunitv will.·ifno funher action is' :ii~,'n. 
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compacting process. The proposed rulemaking contemplates that the Secretary would prescribe 

Secretarial Authority to Prescribe Procedures 

On "L, 1 ,;. : 'JcJ6, the B[A PlJblished an ·',-'.d,'ance "mice of Proposed Ru!em2kin,( 

(liereafter, A.'.'PR) in response to the United States Supreme Court's decision in Seminole Tribe.Qf 

Florida v. State ofF~: 116 $, Ct. 1114 (1996). 61 Fed. Reg, 21394 (i\fay 10, 1996), [n that 

,-'.:--,'PR, the Department posed, among others, the, question of "[w]hether and under ,-,hat 

circumstances, the Secretary of the Interior is empowered to prescribe' procedures' for the conduct 

of Class 1Il gaming when a State interposes an Eleventh Amendment defense to an action pursuant 

to 25 USc. § 2710(d)(7)(B)," The Secretary of the Interior, in consultation with the Solicitor, has 

determined that he possesses legal authority to promulgate procedures setting out the terms under 

which Class III gaming may take place when a State asserts its immunity from suit. 

The Secretary's authority arises from the statutory delegation of powers contained' in 

25 USc. § 2710 (d)(7)(B)(vii) oflGRA and 25 V.S,c. ~~ 2 and 9, As the Eleventh Circuit Court 

of ,-'.ppeals explained, in the case where the Supreme Court ultimately found the States could Jssert 

Eleventh amendment immunity: 

\\' e c1re left with the question as to what procedure is left for an Indian Tribe flCd 
"ith a State that not only "ill not negotiate in good faith, but also will not consent to 
:cui!. The answer, gleaned from the statute, is simple, One hundred and eighty da,', 
H'ter the Tribe tim requests negotiations with the State, the Tribe may tile suit in 
district court' If the State pleads an Eleventh Amendment defense, the suit is 
Jismissed,and the Tribe pursuant to 25 esc ~ 2710(d)(7)(B)(vii), then may notiti. 
;he Secretary or the Interior of the Tribe's failure to negotiate a compact with the 
State. The Secretary may then prescribe regulations governing Class III gaming on 
the TI~~e's :~lnds. TI~i5 solution confonns "ith IGR.-\ and ser,es to achieve Congress' 
goals, as ddine:Hed in ~~ 2701-02. 
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I. 

.--\J[:'l"-l!~h C.)[;:;rc,:ss likely did nct toresee the St3tes' rc'fdsaJ to paDicipate in the court-ord~r.;d 

Lcurt-.:-i.iP(':"', ~~;:j ~'rl1( .. ';?s) Iidc.>J to produce a joint comp:lct. The pO\Ver of an agency 10 administer 

j ':('ln~rc:))i\. .:.1: :;:.:~:,-!_:\e li~e this one is not restrit.:!;:>d to circumstances explicitly described by 

., 
C ungress: the agency's power also extends to circumstances that C ongre;s, for a variety of reasons, 

may not have anticipated or.articulated in the statute. When Congress has not "directly spoken to 

the precise question at issue," courts "must sustain the Secretary's approach so long as it is based on 

a reasonable construction of the statute" Auer v. Robbins, 117 S.Ct. 905, 909 (1997), Quoting 

Che\Ton US A Inc v. :"atural Resources Defense Council, 467 U.S. 837, 842-43 (1984); :V'[orton 

v. Ruiz, 415 U.S. 199 (1974); Kenneth CulpDavis & Richard 1. Pierce Jr., Administrative Law 

Treatise § 3.3 (3d ed. 1994), As explained in the'proposed rule, the Secretary will provide 

procedures only when a State has successfully asserted its immunity from an Indian Tribe's good t'lith 

lawsuit. :v [oreover, the proposed rule generally mirrors the mediation scheme provided in IGR.". lO • 

the maximum practicable extent. 

Along with the specific authority under section 270 I (d)(7)(B)(vii), Congress has deleg:lted 

to the Executi\'e under :5 USc. §§ 2 and 9 broad authority to issue regulations necessary to manage 

Indian ,i;11ir5 and '::UTV into effect legislation relating to such atTairs.' The courts on man\' occasions 

haw Upilcid the e.,ercisc of this authority. [n Washington v. Washinln0n State Commercial Pa S sc!1C!,,'r 

Fishing \'c>scl Association, -1-13 U,S. 658, 691 (1979), for example, the Court noted wirh appro\al 

:"The; Cv:l'l!l,;;sioncr of [ndian Atfairs shall. under rhe Jirection of the Secretary orthe I,,:c[-:,~,:·, 

:lnd JIJ:rC'cablv k) such re':.!uLltions as the Presidc.'nc m~v prescribe. have the rnanJ.gement nf .lit ! ;~,r ::', 
lfr.'ir~ .lr,.l t'il n1'Fters a;j"ino out of Indian rt:"lHir,r,,,:' :5 t' S.C ~ 2. "The President m;n' ~r-:~ . .:;·.>(' 
~'u'~h' r::~~'I~:l~i~)r~s"a~' he :r:,!':' t!~:lI, tit fo~ c3rrYill~ i~~~l- et1"t:ct the \"ari~u$ provisions \.It' any ,;('t : ~,: .:':::; 
~ "-,, • "; 1 ' ,', - 'I I' ,,".'" - L' "l-' ,,' ~ , 
:~ ini..!!:ln J!L:~lr::. :lr~u j;,)r tne ~~:t.tment or [Il~ :tC!_'('1U;i~S l)t n( Ian :t.\~lIr~. -=' ~) ;'I .,: ~~ __ '_":'._ 

~.' S (' ~' l~~-I·.:n:~r:;:;-::; ~;:·.:r·'::Llry L,f !r~:'_'~k";- ',\:::: .~,-::;L::;:.~~rJtion of ";:ublic :::~;:;::':: 
, " : n~ ~ .-::;S ) 
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lh>k::::!riofl ,~! . .!uthl..lrit~ .. to :ldcpt tishing r==gulatlor.5 !n the TreJty reser...'ing the right. the Sllpr~!lle 

CnUi'~ :-,-~l:'_>;:1iz;::"i t~!:lt ~,h~ :;~crctary' ~ "gen~rJ.I Indian po\vers" embodied in 25 U,S.C. s§ : and 9 

\, 

'o'dVe him ,i'e Jl;:hc"'~:\ t(\ adopt reb'1.ilations OVer Indian atfairs. See also Cnited States Y. Eberhardt. 

7S9 F.:d 135-1, 1360-61 (9th Cif. 19S6): Parravano v \[asten, 70 F,3d SJ9 (9th Cif. 1995), c'ert. 

denied, _ C.S. _' i 16 S Ct. 25-16 (1996); Cnited States v. \1ichigan, 623 -F,2d 448, -150 (6th Cir. 

1980); James v, US. Dep't. of Health and Human Services. 82-1 F,2d 1132.1137 (DC Cir. 1987) 

Such cases fully support the exercise of Secretarial authority to promulgate regulations governing and 

protecting Indian rights. such as the right to engage in gaming activities, that are rooted in Federal 

law, 

In comments on the At'-1'R. some States have suggested that the Supreme Court's decision 

in Organized Village ofKake v. Egan. 369 US 60 (1962), may preclude the Secretary's exercise of 

rule-making authority for gaming procedures. See Comments of Florida, et al.. BWffi, at 9. Ih 

Omanized Village ofKake, the Se,cretary purported to authorize otT-reservation fisheries in ;\Iasb 

pursuant to his general authority over Indian atf.lirs and the White Act, 48 U.SC §§ 221-:2~, 

However, no treaty executive order statute, or Federal common law established tribal,fishinl! riuhts, .' , - -

.-\ccordinglv, the Cburt struck down the SecretarY's regulations authorizing the use. offish traps i:] 

violation of State law because the Tribe had no "tishing rights derived from Federal laws." Id. :It -{, 

S~e \jc(lanahan v.' Arizona State Tax Com'n, -tIl U,S. 164, 176 n, IS (1973) (distinguish;n" 

Organiled Village of Kake as limited to situations involving non-reservation Indians '-'lihcl:t 

ccdcraily-'prJieckJ r;ghbl; see also Clinton, et :l\..'American Indian Law at 593 (3d cd lC)": I 

Here. in contrast, the Tribes' FcJC'r~d (,O!11mon ;3\\' right to engagte in glmins lct:\ i:i":" ; ~ ~ 
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frdiJr: __ . ~.~:j r.- ~ _ '_ : . '.;~ ~) J;ld pr~·':·.,:istcd Jdoption or IGRA. Because tribal g:Hning rig:lts are 

~:~ : Jt~J ~.) ~i\"c the Secrer:J.ry the authorit~ ... to adopt regulations tu 

" 
The \l;~lll C::,:~!:,~. :n 1 case ':rrc:1t;:>d :lfter th~ Suprc!l~e Coun's decision in Seminole. expres5;:J 

concern that the Secretary wou!J undermine congressional intent if he imposed reQulations"tor -, 
Class II[ gaming when a State asserted immunity. Spokane Tribe of Indians v. Washin"10n, 

23 F.3d. 991. 997 19th CiL 1994) (dict:"n). vacated and remanded, _ U. S. _, 116 S. Ct. 1-110 

(1'l96). The court relied on the provision in IGRA that the Secretary act only after a State IS 

provided the opportunity to part.icipate in negotiations and mediation.' 

In ourview, Congress had at least three purposes in enacting IGRA: to recognize and give 

a statutory structure for gaming as a means of promoting tribal economic development, self 

sufficiency and strong tribal government: to provide a basis for regulating Indian gaming to ensure 

that it is conducted fairly and that the Indian Tribe is the primary beneficiary of the activity: and 

finally. to atford an opportunity for States to participate in the establishment and conduct of Indian 

.gaming through Tribal-State compacts. but also to make a Federal backstop available should a 

consensual Tribal-State compact not be reached. If the Secretary were unable to issue procedures 

to pern~it ,!aming \\hen a State refused to submit to a Federal court the issue of whether it '-'"as 

bargJining in good faith, that State would etfectively be awarded a veto over all Class II I Indian 

gaming within its borders. Congress did not contemplate or authorize such a State veto in IGR.-\ - -
The ~roposed rules are faithful to Congress' intent that States be able to participate in ihe: 

'Tle S'J;)re!110 Ccurt in "(::11in0Io did not res,ll", the '.'inth and Eleventh Circuits' contliC!i"" L~u 
~tat!n~. "[~\ ~e do not (('Insider. and e'prt'ss no :~pinion upon: t~at po~ion of th~ ~osi,ri~~'11 " " :,~,-' 
_: ... · ... :;):::·r~ ~I.;:\..\' .... d: .. ~t ;)r;)\'i·Je:-; .l';U8:,:!tule r-::11t'Jy.tl1r j Tnbe bnnglng SUIt. Set' 11 r _,J [':, 
: C.\ i ~ . ..::~)C :';:!':",\ J" :: t) S. C: .:: : 1 ~_~ n ::) 
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~stablishment..lnd rebn,!IJtion ofCbss III gaming, through negotiJtion and mediation, and tbt Intii,m 

g;1mi!;:; ",,"ill ~e ;;rott:oed from the intlUerKc of organized ~rime, Thus. contrary to [he conc..:-rn 

~xpres:;d bv Ih~ \inrli Circuit, the approach qf Ihe proposed r~gulations is not to undermi"e 

:ongressionai intent: in:itead, the reb'1.tiations prO\ide the '')ols necessarv to rJltil1 con"ressional ime;;1 
, -

" 

in the wake of Seminole J 

Faced with the "problem of defining the bounds of its regulatory authority, an agencv n,ClV 

appropriately look to the ... underlying policies of its statutory grants of authoritv." Cnited 51:!! :' 

v. Riverside Bayview Homes Inc, 47-1 U.s. 121, 132 (1985). In this case, IGRA's underf:.ing 

policies strongly support the issuance of the propo·sed rule. In addition, it is a well-settled principle 

of Indian law that Indian·affairs statutes be construed where possible to benefit Tribes, not in a way 

that results in the backhanded deprivation of tribal rights. Bryan v. Itasca County, 426 U.s. 373, 379 

(1976): c. Wilkinson, American Indians Time and the Law 46-52·(1987). For these reasons, ,he 

SecretarY concludes that he has the authority to prescribe the follov.;ing rule. 

The Department invites comment Of! the legal analysis set forth above and in the other 

sections of this document. 

Summary of the Proposed Rule 

The proposed rule tracks IGRA's negotiation and mediation process, adjusted onl:- [,' :i:e 

extent necessary to retlect the unavailability of tribal access to Federal court where a State retl!;"; 

to waive so'·ereign immunity. The proposed rule applies only where a.Tribe asserts Ihat a S::',L: li 

.'Twentv-two StJtes tiled joint comments on the ,-\c'(PR indicating their "view that the C'·,,:·; .: • 
. ;;em;nl'le did not invalidate any portion of IGRA, but that it left the ,.\ct intact. The decisi,·n :1:,':.: .. 

re,iu!ized a jurisdictional dettnse of the States If a State consents to suit in Federal court. '.>."" 
complete rci1lt'J!J.I s~hemt en\.;sioned,b:; C~"Ingrc'~:-i (:1n t~ played out." Comm~ra:, ,--,(FL-:j':,:.: 
J! S U~!ile ~8. 1 \.)C)6). \\'c :l~JL'~ th:1t no p:.1rt ;~',fthc )Urt:tc nc:ed be jn\·~·didateJ. ~;r "~-=""r.:'!"':~:" , 

~lJ.[ute. \\'e nL~k that IGR.-\ dl~CS. ho\vc\"c.'r. ,;,:·:ldin.l .)c·,c;-::bdity pr0\'i~i011. :~ C' :-; c ,-
'_':-rit~:-;~:l\' .;~J:,kJ _-\ir:if~c'~ v. Bro,:\..:. -iSO t.':-; ::.-:-::\, "'\'! >'l~~) 
~. -----_. 
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not ntgotia,ing ,n good raith. tiles suit against the State in Federal court in accordance with IGR . .>.. 

but -':3nnrH ~r()(.:c't'J in Fc~~r~:d ,,;,)urt be-cause the State refuses to waive its so\'ereign immunity fr,'-Hn 

suit. in ~JSc:) in I,\,hic;l 3. State chooses nO,t to 3.5sert a so\'ereign imJ~lunity defense. these proposed 

-. 
rules would rot 'l~ply. Instead. the negotiation and mediation process set forth, in Section 27 IO( ,rli 7) 

of IGR.-\ would continue under the supervision of the court. 

In those cases in which a State interposes a sovereign immunity defense to a tribal lawsuit in 

Federal court, the prpposed regulations establish a process for obtaining State participation in the 

compacting process, prior to the Secretary's identification of procedures. It is important to emphasize 

that, under the proposed rules, the Secretary "ill not adopt procedures in any specific situation unless . . 

he first determines that the State has failed to bargain in good faith. The Department expects that, 

in most cases, this "ill require addressing the applicable scope of gaming under State law and 1 GRA 

Scope of gaming is discussed further below. -

The steps set furth in the proposed rule include: 

I. Follo"ing dismissal on grounds of sovereign immunity ofa Tribe's suit brought pursuant 
to 25 USc. § 2710(d)(7) against a State, the Tribe would have the opportunity to submit a request 
to the Department to establish gaming procedures. The procedures submitted by the Tribe would be 
required to address a1l of the issues identified in the proposed rule, including the scope of the gaming 
activities being requested by the Tribe: the Tribe's position regarding whether the State bs 
negotiated with the Tribe in good faith .within the meaning of IGR.-\; and detailed mechanism; :c'r 
regulation or the gaming, including assurances that games will be conducted fairly and t11.1t the 
!inanciaJ integrity of the entire operation \\ill be safeguarded. Because the good faith bargaining ;"l;e 
otten ,urns on the question of the appropriate scope of gaming, the Tribe will be asked to prl)\'i;!e J 

leg;,! anai"sis supporting the proposed scope or gaming in view of State prohibitions and (,tiler 
poiicies un specific tvpes of gaming. . 

2. The Department would notity the Tribe within 15 days that jt has received the pr.);'c,;;;' 
;md.whe;i;er .;t is com·piete. Within 30 davs . the Department ,,;11· notifY the Tribe whether it is "Iig''':'' 
t;]r procedur,;s. The Del'anment will not make a detemlimtion of the "good faith" issue at 'hi; ;.".";1[ 

.3. Fl':!']\':ing issuan.:e of..l notice or' compk'knt:5s and eligibility, the Dep3rtment '.'. i~1 :-,.' 
the Sute of the Tribe' 5 request for the is.iuance of procedures. and solicit the <;[;lte'; ;C'''',:::;,,> 
i.l;e Tribt' ~ proposed pr(~("('dl.ire5. indu~ij~g ::ii\ (':)!ll!1:t:niS on the propo:c:o :;.::)pe <J( ~'~;:"::"" 
~[a[~ .;j)i.' " .. til ;:c ;<.,,:;Kt'.: ~~'\ ,,,:,'i,::r:k:~t \_";: :~::.: ~.:::::.:._.; :>i.~l:~;l~t'nt:' r::gJ.rd::i~ \\t'.:::th..:r :>.:' -':.,' 

.. ~. 
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neg0ti~ted !;l :;'.",(ld r~:.~[h '.\id-:.;n [he meaning ofIGR..-\. pani(ularly on the scope of gaming issue. The 
StJ~c ·.,iH '.'" c~ :,,\:kd to ;t;bmit alternative proposed pnxdures. The State will have 60 davs to 

~ ;;.:;~d ·.'n ," fc'.;e'X of the submissions 0t'~he Tribe :md the State. the Dcp,artment shail 
. .. 

make a C;"rCnll:rm;cf. "he!!;er the State is negotiating in good (':lith with the Tribe. lfth~ Department 
,-:,,;t~rmir:cs L1Ut ,:::-; SUk is not negotiating in good f.lith, and the State has not 'submitted an 
~Itematiw proposal. the Department will advise the State and Indian Tribe of: (a) its appronl oCthe 
Tribe's proposal: (b) its rejection of the Tribe's proposal because of its failure to meet the substantive 
standards in the regulation, ~ 291.8: or (e) its convening of an informal conference with the State and 
Tribe within 30 days for the purpose of resolving any areas of disagreement 

'.-\lternatiHlv. if the State submits objections to the Indian Tribe's proposal and offers 
ahemati,e proposed procedures. the Tribe must tile objections to the State's proposal within 60 days. 
If the Tribe does not submit objections to the proposed procedures, the Secretary will adopt the 
State's proposed procedures unless they do not meet the substantive' standards in the regulations, 
§ 291.8. .' 

6. If the Indian Tribe objects to the State's proposed procedures, the Secretary will appoint 
a mediator who will receive "last best otTers" from the State and Tribe. The mediator must then 
submit to the Secretary the proposed procedures that best comport with applicable Federal and State. 
law. Within 60 days of receipt of the mediator? recommendation, the Secretary must notifY the State 
and Tribe orhis decision to approve or disapprove the procedures submitted by the mediator. or 
prescribe such procedures as he determines appropriate that are consistent with State law and [ile 
provisions of IGRA. 

The Johnson Act and IGR-\'s Criminal Provision 

The Secretary has also considered the application of criminal prohibitions found in IGR.-\ and 

the Johnson .-\ct and has concluded that those prohibitions would not apply upon the adoption of 

"procdure," pursuant to these proposed regulations. The Johnson Act and section 23 or' IGR.-\ 

;nake most Class III g:lming in Indian country illegal unless conducted pursuant to an appr,)\co 

compact c!ut is "in etTect'" In comments on the .-\..'{PR. some States argue that these criminal 

'The Joiu:sc)[l .-\ct m:lkes it "unlawfid to manut:lcture. recondition. repair. seil. transport. I',F<C,S. 

,or use In\ gambling de, ice . within InJiJn coum I) as detined in I 151 of Title I S[.]" I':,.~ C 
1-\;~ i[ \'~i..."'e:, r:ll[ Jr'piy '.' .. hen t~er~ is a TribJl-S~.l;\'! (,,)[llpaLt -':i1 dTect.-- 2~ L' S C ~ ':-1' : -: \ "j 

t:\."liu~1 :3 '.~( !GR.\ ~~r.Y .. :~:::.:> d:;:.[ 
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\. , 

statutes are applicable unless there is a compact that: (I) has been voluntarily entered into by a State 

and an Indian Tribe, 25 U.S.C. § 2710(d}(8}(A}; and (2) is "in effect" within the meaning ofIGRA 

by virtue of having been approved by the Secretary and published in the FEDERAL REGISTER. 

25 U.S.C. § 2710(d}(3}(B}. See Comments of Arizona at 18-20; Comments of Florida at 10 .. 

That reading of IGRA is inconsistent with the statute when read as a whole, and must 

therefore be rejected. The Supreme Court has long recognized that: "[i]t is a fundamental canon of 

statutory construction that the words of a statute must be read in their context and with a view to 

their place in the overall statutory scheme." Davis y MicbigaoDept of TreasUly. 489 U.S. 803, 809 

(1989); see also King y St Yincent'sHospital, 502 U.S. 215, 221 n.JO (1991}("in construing statute 

[sic] court should adopt sense of words which best harmonizes with context and promotes policy and 

objectives oflegislature," paraphrasing United States y HartwelL 73 U.S. (6 Wall.) 385, 398 (1868». 

Most innportantly, statutes must be read to give effect to every provision. Rake y Wade, 508 U. S. 

464,471 (1994). 

The States' construction would render the section of IGRA authoriZing the Secretary to 

establish "procedures" for Class ill gaming meaningless, because thus woodenly read, no compact 

can be "in effect" absent a State's agreement to it. See 25 U.S.C. § 2710(d}(3}(B} (compact entered 

into by Tribe and State "shall take effect only when notice of approval of such compact has been 

published by the Secretary in the Federal Register"). Thus, even if the Supreme Court had not' 

criminal sanctions applicable thereto, shall apply in Indian country in the same manner 
and to the same extent as such laws apply elsewhere in the State . 

• • • 
For the purpose of this section, the term "gambling" does not include: 

•• * 
(2) Class III g~ming conducted under a Tribal-State compact approved under 

II(d}(8) of the IGRA that is in effect. 

codified at 18 U.S.C. § 1166 (emphasis added). 
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:P~.: ::~\';her "',,\\, :r'the St:1tiJte is rc:lo \vith such cxtr~me literalness it has a technical t1.:l'-X . 

. It prl)\'id~s ror S~cretari21 procedures in the event that States and Indian Tribes cannot agree to 1 

compact. I f they can agree, such a compact becomes ':in etfect" upon approval by Secretarv', 

_'.', L; S.C ~.' _'7, IO(d)()')(B·). \\'h S d "~' .,' ere a talC oes not assert Immunity lrom SUit and procedur"s 

ultimately are adopted by the Secretary without State consent, IGRA does not cail this a compact "in 

dfect.': Compare 25 USC. ~ 2710(d)(7)(B)(vii), with 25 U.Sc. § 2710(d)(3)(B) Yet there is 
\ 

nothing else in the statute or its legislative historY that even hints that the Johnson Act or § 23 of 

IGR,-\ would criminalize Class III Indian gaming in such circumstances. If Florida and Arizona's 

construction were accepted, it would negate-the entire part of IGRA that calls for mediation and 

Secretarial procedures, 

To avoid such an absurd result, the statute must be read to mean that all S~cretarial-

sanctioned gaming is exempt from the provisions of the Johnson Act and section 23 of IGRA .. The 

"procedures' adopted by the Secretary .. whether pursuant to the judicially-supervised mode' 

prescribed VV IGRA or pursuant to this rulemaking .. are properly viewed as a full substitute t~')r the 

cOmp3c'[ tlut would be "in effect" if a voluntary agreement had been reached, and thus qualif)' for the 

cwmpti0n to the criminal prohibitions on gaming. 

Scope of Gaming 

The ,,~ost frequentl\' contested issue among Tribes and States relates to the "scope of ,!:m,;n,," 

p~l1nitt~J uncer :'itJte law, tor thi:; is irnponant in determining whether panicular games are pre'i'<::'" 
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the issue be],; Jiredy upon whether d Sute is bar'jJining in 'jood faith with a Tnbe dnd '.v heel;", J 

Tribe- ,"quested procdures include games la"iul under IGRA. 25 li.S.C ~ 2710(d)(I)(B) rn 

'~.\"lllJ:J.t!ng tht: ptrmissiblr: "scope of gaming" under the various States' laws. the D-cpJrtnlcnt \'.;;] 
, 

.lp[,lv the interprcution Set torth as the position orthe C'"ited States on the scope of'jJming iss'.:,,;:, 

its amicus curiae brief in the Supreme Court in Rumsev Indian Rancheria of Win tun InciiJns v. Wilson. 

·6 .. F.3d 1250 (9th Cif. 1995), as modified on denial of petition for rehearing, 99 F.3d 321 (9th Cir 

1996). cert. denied, sub nom. Sycuan Band of'v[ission Indians v. Wilson. No. 96-1059.65 L.S.L. \i' 

3855 (June 24, 1997). Copies of the brief are available to any reviewer upon request. 

As a threshold matter, the Secretary would disapprove proposals when "contemplated gaming 

activities are not permitted in the State for any purpose by· any person, organization, or entity." 

Proposed 25 C.F.R. § 2918(b)(3), infra. This conclusion is based on 25 US.c. § 2710(d)(l!(B). 

which states that "Class IT! gamirig activities shall be lawful on Indian lands only if such activities are 

located in a State that permits such gaming for any purpose by any person, organization L'r 

entity." IGR..';" thus makes it unlawful for Tribes to operate particular Class III games that St1!e 'em 

completely and affirmatively prohibits. Courts have determined that a State therefore h~s no dL:ty to 

negotiate with respect to such games. ~ Rumsev Indian Rancheria, supra. In other wL'r'.is. il'" 

State prohibits an entire class of traditional games. it need not negotiate over the particular ~.,,:cc' 

within that category. Consequently. such gaming would not be permitted under Secret.:r:,d 

procedures 

Our interpretation of the scope ofgarning issues is adopted from the United SUle; 1:":·_'''' 

bri~f i:led in the Supreme Court in Rumsey Incbn Rancheria. supra: 

In some circumstances: a question may 3rise concerning whether a State law prl"\:~::':: ~ .\ 
jis~inLf,t0ml of'-!:uning or insteJd rCiLulatcs the manner in \.\hich a permirt.:d tl~;-;l; ,~~';. 
,::.1y br: played, S~\-er;j hypothdicJ.l-C'\::lr~Tk's l~1.ly :lILlS:r:1tc ~he point. rf Su::;.> : .... 
:1\'C-Lard stud ;x:ker but pemiits Sc\:;:':~-(arJ ,:iJ.\;' r'c~:er (or pronit"its ;;Jrii11ll~.i~'! \,:--
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dog ["cing. but not on horse racing). a question c.llild arise as to whether that Stare law 
prl)hibit:, l Jistinct form of g:lming known as "five cJrd stud poker" ("or ~0g racing"), or 
::-.sieJd !"cgLJ];.lt~s th~ manner in \vhich the permitted form of gaming known as "poker"' ("or 
.mind r .!cing") Olav be conducted. If characterized in the former way. the State would b.:lve 
,;, negotiate concerning only seven-card draw poker (or horse racing); if characterized in the 
I"tler "a< the State would have to n'egotiate over all poker games (or all animal racing). The 
reb""t c;uestil'r1 in such a case would be whether. in light of traditional understandings and 
the te" and legislative history of IGRA. the State has reasonably characterized the rele\;tr.t 
State laws as completely prohibiting a distinct fonn of gaming. If the State has not reasonably 
so characterized its laws, it would have a duty to negotiate with respect to the gaming. 

Cnited States' Briefat 15. 

It is impractical tar the Department to attempt to evaluate, in advance of a tribal request. the 
, 

permissible scope of gaming in each State. For that reason the proposed rule requires a Tribe to 

submit its own analysis along \vith its request for Secretarial procedures, and goes on to invite the 

views and active participation of the affected State with respect to the applicable scope of gaming 

under any Secretarial procedures. 

:\Ionitoring 

\!any voluntarily negotiated compacts include a monitoring role for the affected State In 

these compacts States often assist in background checks on key casino personnel. and/or monitor 

Bibal tinancial statements. Tribes may make certain financial information available to States to ensure 

that applicable re~ulatory requirements have been satisfied. Because of the importance l,r" t',;., 

monitoring function, the proposed regulations invite State participation in the promulgation 0r 

Secr(urd procedures, not\\ithstanding a State's assertion of immunity from suit. If a State declines 

to par:::ip:lle in such an activity, the Department believes steps ought to be taken to ensure :h:!t 

indepenJ~'\t mo~itorin~ and enforcement e,ists. The proposed rule requires that the Tr\be ~[,." :,,;'c 

in its procedures tor monitoring and entorcement by anindependent and autonomous tribal regl:i,,:.),-\ 

commission. F'Jrther. the DepJrtm~nt seeks (:o:nil1e:-:ts on whether the :.iIGC or SC'lC1e '::"~'~ - .. ' 
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functions. 

Publication of this proposed rule by the Department provides the public an 

opportunity to participate in the. rulemaking process. Interested persons may submit written 
. \, ,. 

comments to the location identified in the "addresses" section of this proposed rule. 

Executive Order 12988 

The Department has certified to the Office of Management and Budget (OMB) that these 

proposed regulations meet the applicable standards provided in Sections (3)(a) and 3(b )(2) of 

Executive Order 12988. 

Executive Order 12866 

This is a significant rule under Executive Order 12866 and has been reviewed by OMB: 

Regulatory Flexibility Act 

We do not believe that this proposed rule will have a significant economic impact on a 

substantial number of small entities under the Regulatory Flexibility Act,S U.S.C. § 601 et seq. The 

Regulatory Flexibility Act of 1980 requires preparation of flexibility analyses for rules that will have 

a significan~ effect on a substantial number of small entities, which include small businesses, 

organizations or governmental jurisdictions. At this time, we do not know whether any Secretarial 

procedures, authorized by this proposed rule, will need to be adopted. We also do not know whether 

the adoption of procedures in a given case will have a significant impact on small entities as defined 

by the Act. If procedures are proposed pursuant to this rule, States (and through the States, local 

jurisdictions and sma1l entities) will be penrutted to comment on a given proposal, and any concerns 

may be taken into account in Secretarial procedures. 

It is our preliminary view that Indian tribes are not small entities within the meaning of the 

Regulatory Flexibility Act. The statutory definition specifically enumerates several kinds, of 
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ot'gC\;cfnme:u! .:Lti[!C'$, ~;ut d'J(,s not include Indian tribes. 5 l'.S.C. i 601(5). This indiCJtes thai 

tribes :;>ouiJ ncr L~e (\)n,idcrcJ small tnt:tics. \\"c invite comment on this issue. 

[xeculin Order 12630 

I, 

The D~~Clnmc:nt hoi determined that this proposed rule does not have:significant "takings" 

implications. The proposed rule does not pertain to "taking" of private property interests, nor does 

it impact private property .. 

Executive Order 12612 

The Department has determined that this proposed rule does not have significant Federalism 

effects. 

As explained above, the Secretary has determined that he has the statutory authority to adopt 

procedures to permit Indian gaming in 'appropriate circumstances. Secretarial authority was expressly 

provided in IGR..A. with respect to the judicially-supervised mediation scheme. It would be exercised 

under the proposed rules in a manner consistent .',\;th the statutory directive and congressional intent 

The proposed rule provides the opportunity for States to voluntarily participate in a mediation 

process under the auspices of the Secretary of the Interior. As the Supreme Court noted in Seminole, 

Congress may, under the Constitution, choose to withhold from States any authority over Indian 

gaming:. Because under the proposed rules the Secretary would be tracking the scheme set fClflh b,· 

Congress. and because the proposed rule would alTord the States as much opportunity to partlcir:!re 

has where it does not claim immunity from suit, we believe the proposed rule has no signiticant 

Fedenlism etTects. 

\ EPA. Statement 

The Department has determined that this prllpllsed rule does not constitute a majur Fc~c; 

:h.:tion si~niti~antly affecting the quality "fthe hunun el1\·ironlllent and that no'ddaikJ ~U:;.'·'~,.':·.· 
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';~i ~,)!1. >, ".1. 29112. and 291.1; contain information collection requirement, .-\; 
\, \, 

:'c'iuir~d '.', :::~ ?·:':·;".',·k Reductilln Act of 1995 (.,q USC § 3507(d)). the Deplrtlller.t 11:15 

,ubn,;ned 1 cop\' of these sections to the Office of\lanagement and Budget (OMB) for its re\i~\\ 

Collection of Information When a Tribe and State do not successfully negotiate a Tribal-

Stare compact. the Tribe "ill be required to collect information to document the negotiation process. 

and prepare proposed procedures for submission to the Secretary. The information requested will 

be unique for each Tribe and may be changed when necessary to fit the needs of the Tribe. , . 

All information is to be collected upon the submission of a request by a Tribe for Class III 

gaming procedures. The annual reporting and record keeping burden for the collection of information 

is estiinated to average 1,000 hours for each response and we estimate there will.be approximate!v 

25 respondents. The collection will include time for reviewing instructions, searching existing data 

sources, gathering and maintaining the data needed, and completing and reviewing the information. 

The total annual burden is estimated to be 25,000 hours. 

Organizations and individuals desiring to submit comments on the information colkction 

reqLlirei1;~nt should direct them to the Office of Information and Regulatory Affairs, 0;-" lB. RO(li1l 

I U:;):. "ew Executive Office Building. Washington. DC 20503, Attn: Desk Officer for the 

Deprtrr,ent of the Interior. 

Tne D~pani1lent cons.iders comments by the public on this proposed collection ofinform;ltil'il 

In: 

E\'ll~ating "hether the proposed collection of information is necessarv for the P;',,,'cr 
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utilit\,: 

E 'caimting .the ,lccuracy of the Derartment'; ~stil1lJ[e or the burden of the proposed collec::c'n 

()f inti.m11atlull. including the validity of the methodology and assumptions used: 
I, 

Enhancing tl~e qu~lity. usefulness, Jnd clarity olthe information to be co(:eckd: and 

\[inimiz;ng the burden of the collection ofinfonnation on those who are to respond, including 

through the use of appropriate automated, electronic, mechanical, or other collection techniques or 

other forms of information technology, 

O".-!B is required to make a decision between 30 and 60 days after publication of chis 

document in the FEDERAL REGISTER. Therefore, a comment to the Oivrn is best assureti Oi' 

having its full effect if OMB receives it within 30 days of publication, This does not atfect the 

deadline for the public to comment to the B IA on the proposed regulations, 

Unfunded :\landates Act of 1995 

This rei,'Ulation imposes no unfunded mandates on any governmental or private entity and is 

in compliance with the provisions of the Cnfunded Mandates Act of 1995, 

Drafting Information 

The primary author of this proposed rule is George Skibine. Acting Deputv ,\S;;xi:He 

Solicitor, Division oflndian Affairs, Office of the Solicitor. 

List of Subjects in 25 CFR Purt 291 

I ndians--Gaming 

For the reasons given in the preamble. the Department of the Interior proposes to esul';L,h 

a n'ew Part :91 of Title :5, Chapter I of the C ode of Federal Regulations as set forth bell''., 

PA.RT 291 - Class III Gaming Procedures 
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291. [ Purpose and Scop.e 

291.2 Definitions 

291.3 '\hen mayan Indian Tribe ask the Secretary to issue Class [I! gaming procedures'~ 

, 
291.-1 WI"lt must a proposal requesting Class III gaming procedures contain? 

291.5 Where must the proposal requesting Class III gaming procedures be filed'~ 

291.6 What must the Secretary do upon receiving a proposal? 

291.7 What must the Secretary do if it has been determined that the Indian Tribe is eli~ible 

to request Class III gaming procedures? 

291.8 What must the Secretarv do at the expiration of the 60-day comment period if the State .. -
has not submitted an alternative proposal? 

291.9 What must the Secretary do at the end of the 60-day comment period if the State 

pro\:ides comments olTering an alternative proposal for Class III gaming procedures? 

291.10 What must the Indian Tribe do when it receives the State's alternative proposal 

Class III gaming procedures? 

291.[ [ What must the Secretary do if the Indian Tribe files timely objections to the 

State's alternative proposal? 

291.12 \\hat is the role of the mediator appointed by the Secretary? 

291.13 What must the Secretary do upon receiving' the proposal selected by the mediatilr'~ 

291. [-I \Vhen do Class 1II gaming procedures for an Indian Tribe become efTectiH'~ 

291.[5 How cal! Class III gaming procedures issued by the Secretary be amended? 

Authority: ,\.: S C ~ 301::5 l' S,C ~~ 2,9 & 2710 

§ 291.1 Purpose and Scope 
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promulgate rules for the conduct of Class ill Indiangaming when: 

(a) A State and an Indian Tribe are unable voluntarily to agree to a compact and; 

(b) The State has asserted its immunity from suit brought by an Indian Tribe under 25 U.S.C. 

§ 2710(d)(7)(B). 

§ 291.2 Definitions 

" , 

All terms have the same meaning as set forth in the definitional section ofIGRA, 25 U.S.C. 

§ 2703(1)-(10). 

§ 291.3 When mayan Indian Tribe ask the Secretary to issue Class ill gaming procedures? 

An Indian Tribe may ask the Secretary to issue Class ill gaming procedures when the. 

following steps have taken place: 

(a) The Indian Tribe submitted a written request to the State to enter into negotiations to 

establish a Tribal-State compact governing tlie conduct of Class ill' gaming activities; 

(b) The State and the Indian Tribe failed to negotiate a compact 180 days after the State 

received the Indian Tribe's request; 

(c) The Indian Tribe initiated a cause of action in Federal district court against the State 

alleging that the State did not respond, or did not respond in good faith, to the request of the Indian 

Tribe to negotiate such a compact; 

(d). The State raised an Eleventh Amendment defense to the tribal action; and 

(e) The Federal district court dismissed the action because of lack of jurisdiction due to the 

State's sovereign immunity under the Eleventh Amendment. 

§ 291.4 What must a proposal requesting Class ill gaming procedures contain? 

A proposal requesting Class ill gaming procedures must include the following information: 

(a) The full name, address, and telephone number of the Indian Tribe submitting the proposal; 
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(b) A copy of the authorizing resolution from the Indian Tribe submitting the proposal; 

(c) A copy of the Indian Tribe's gaming ordinance or resolution approved by the NIGC in 

accordance with 25 U.S.c.. § 2710; 
'. , 

(d) A copy of the Indian Tribe's organic documents; 

(e) A copy of the Indian Tribe's written request to the State to enter into compact 

negotiations, along with the Indian Tribe's proposed compact, if any; 

(f) A copy of the State's response to the tribal request and/or proposed compact, if any; 

(g) A copy of court proceedings in the litigation with the State in Federal district court on 

compact negotiations, including a copy of the order dismissing the lawsuit; 

(h) The Indian Tribe's factual and legal authority for the scope of gaming specified in 

paragraph (j)( 13) of this section; 

(I) A regulatory scheme for Federar( or State, if any) oversight role in monitoring and 

enforcing compliance; and 

G) Proposed procedures under which the Indian Tribe will conduct Class ill gaming activities, 

including: 

(l) An accounting system maintained in accordance with American Institute of Certified 

Public Accountants (AICPA) Standards for Audits of Casinos, including maintenance of books and 

records in accordance with Generally Accepted Accounting Principles (GAAP), and any applicable 

NIGC regulations; 

(2) A reporting system for the payment oftaxes and fees in a timely manner and in compliance 

with Internal Revenue Code and Bank Secrecy Act requirements; 

(3) Preparation of financial statements covering all financial activities of the Indian Tribe's 

gaming operations; 
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(4) Internal control standards designed to ensure fiscal integrity of gaming operations; 

(5) Provisions for records retention, maintenance, and accessibility; 

(6) Conduct of games, including patron requirements, posting of game rules, and hours of 
: 1, ' 

, 

operation; 

-' 
(7) Procedures to protect the integrity of the rules for playing games; 

(8) Rules goveming employees of the gaming operation, including code of conduct, age 

requirements, conflict of interest provisions, licensing requirements, and background investigations 

of all management officials and key employees, vendors, lessors, or suppliers of gaming materials, 
. 

equipment or supplies of anykind in excess of$5,000 per year, that comply with IGRA requirements,_ 

NIGC regulations, and applicable tribal gaming laws; 

(9) Policies and procedures that protect-the health and safety of patrons and employees -and 

that address insurance and liability issues, -as well as safety systems for fire and emergency services 

at all gaming locations; 

(10) Surveillance procedures and security personnel and systems capable of monitoring all 

gaming activities, including the conduct of games, cashiers' cages, change booths, count rooms, 

movement of cash and chips, entrances and exits of gaming facilities, and other critical areas of any 

gaming facility; 

(11') An administrative process to resolve disputes between the gaming establishment and 

employees or patrons, including a process to protect the rights of individuals injured on gaming 

premises by reason of negligence in the operation of the facility; 

(12) Hearing procedures for licensing purposes; 

(13) A list of gaming activities proposed to be offered by the Indian Tribe at its gaming 

facilities; 
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(14) A description of the location of proposed gaming facilities; 

(15) A copy of the Indian Tribe's liquor ordinance approved by the Secretary, ifany; 

(16) Provisions for an autonomous tribal regulatory gaming commission, independent of 
\. , 

gaming management; 

.' 
(17) Provisions for enforcement and investigatory mechanisms, including the imposition of 

sanctions, monetary penalties, closure, and an administrative appeal process relating to enforcement 

and investigatory actions; and 

(18) Any other provisions deemed necessary by the Indian Tribe. 

§ 291.5 Where must the proposal requesting Class m gaming· procedures be filed? ~. 

Any proposal requesting Class III gamirig procedures must be filed with the Director, Indian 

Gaming Management Staff, Bureau of Indian Affairs, U.S. Department of the Interior, MS 2070-

MIB, 1849 C Street NW,Washington,DC 20240. 

§ 291.6 What must the Secretary do upon receiving a proposal? 

Upon receipt of a proposal requesting Class III gaming procedures, the Secretary must: 

(a) Within 15 days, notifY the Indian Tribe in writing that the proposal has been received, and 

whether the proposal meets the requirements of § 291·.4; and 

(b) Within 30 days of receiving a complete proposal, notify the Indian Tribe in writing 

whether the Indian Tribe meets the eligibility requirements in § 291.3. The Secretary's eligibility 

determination is final for the Department. 

§ 291.7 What must the Secretary do if it has been determined that the Indian Tribe is eligible 

to request Class m gaming procedures? 

(a) If the Secretary determines that the Indian Tribe is eligible to request Class III gaming 

procedures and that the Indian Tribe's proposal is complete, the Secretary must submit the Indian 
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·\. 

• 

Tribe's proposal to the Governor and the Attorney General of the State where the gaming is 

proposed. 

(b) The Governor and Attorney General will have 60 days to comment on: 

(I) Whether the State is in agreement with the Indian Tribe's proposal; 

(2) Whether the State believes it has negotiated in good faith with the Indian Tribe under 

25 U.S.C. § 271O(d)(3)(A); 

(3) Whetherthe proposal is consistent with relevant provisions of the laws of the State; and 

(4) Whether contemplated gaming activities are permitted in the State for any purposes, by 

any person, organization, or entity. 

(c) The Secretary will also invite the State's Governor and Attorney General to submit an 

alternative proposal to the Indian Tribe's proposed Class ill gaming procedures . 

§ 291.8 What must the Secretary do at the expiration of the 60-day comment period if the 

State has not submitted an alternative proposal? 

(a) Upon expiration of the 60-day comment period specified in § 291.7, if the State has not 

submitted an alternative proposal, the Secretary must review the Indian Tribe's proposal to 

determine: 

(I) Whether all requirements of § 291.4 are adequately addressed; 

(2) Whether Class ill gaming aGtivities will be conducted on Indian lands over which the 

Indian Tribe has jurisdiction; 

(3) Whether contemplated gaming activities are permitted in the State for any purposes by any 

person, organization, or entity; 

(4) Whether the proposal is consistent with relevant provisions of the laws of the State; 

(5) Whether the proposal is consistent with the trust obligations of the United States to the 
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Indian Tribe; . 

(6) Whether the proposal is consistent with all applicable provisions of the IGRA; 

(7) Whether the proposal is consistent with provisions of other applicable Federal laws' and· 
~, . , , 

(8) Whether the State has negotiated in good faith. 

(b) Within 60 days of the expiration of the 60-day comment period in § 291.7, the Secretary 

must notifY the Indian Tribe, the Governor, and the Attorney General of the State in writing that 

he/she has: 

(1) Approved the proposal if the Secretary determines that there are no objections to the 

Indian Tribe's proposal; 

(2) Disapproved the proposal ifit does not meet the standards in paragraph (a) of this section; 

or 

(3) Identified unresolved issues and areas of disagreements in the proposal, and that the Indian 

Tribe, the Governor, and the Attorney General are invited to participate in an informal conference 

to resolve identified unresolved issues and areas of disagreement. 

(c) Within 30 days of the informal conference, the Secretary must prepare and mail to the 

Indian Tribe, the Governor, and the Attorney General: 

(I) A written report that summarizes the results of the informal conference; and 

(2) A final decision either setting forth the Secretary's proposed Class III gaming procedures 

for the Indian Tribe, or disapproving the proposal for any of the reasons in paragraph (a) of this 

section. 

§ 291.9 What must the Secretary do at the end of the 60-day comment period if the State 
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otTers an alternative proposal for Class III gaming procedures? 

'i'.lte'; ];,c:'n:Hi\ e prop(hli to the Indian Tribe tor a 61)-Jay comment period, 
, ~ 

§ ~91.IO What must the Indian Tribe do when it receives the State's alternative proposal for 

Class III gaming procedures? 

(a) If the Indian Tribe objects [0 the State's alternative proposal, it may, within 60 davs of 

receiving the alternative proposal, notify the Secretary in writing of its objections, 

(b) If the Indian Tribe does not file written objections within 60 days of receiving of the 

State's alternative proposal, the Secretary must, v.ithin 60 days of the expiration of the Indian Tribe's 

comment period in § 291. 9, notify the Indian Tribe, the Governor" and the Attorney General, in 

writing of his/her decision to either: 

(I) Approve the State's alternative proposal for Class III gaming procedures; or 

(2) Disapprove the State's alternative proposal for any of the reasons in § 291.13(b), 

§ 291.11 What must the Secretary do if the Indian Tribe liles timely objections to the State's 

,tlternative proposal? 

If the Indian Tribe files timely objections to the State's alternative proposal, the Secret:u,; 

must "ppoint a mediator who must convene a process to resolve differences bet\veen the (,,'0 

proposals, 

§' 291.12 What is the role of the mediator appointed by the Secretary? 

I~) The mediatOr must ask the Indian Tribe and the State to submit their last best propusal :0, 

Cla;s III gaming procedures, 

(b) ,-\fter giving the Indian Tribe and the S,ate an opponunity to be heard ~n,1 i';"";" 
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the one that best comports with the terms of the IGRA and any other applicable Federal law. The 

mediator must submit the proposal selected to the Indian Tribe, the State, and the Secretary. , 

§ 291.13 What must the Secretary do upol\. receiving the proposal selected by the mediator? , 

Within 60 days of receiving the proposal selected by the mediator, the Secretary must do one 

of the following: 

(a) NotifY the Indian Tribe, the Governor and the Attorney General in writing of hislher 

decision to approve the proposal for Class ill gaming procedures selected by the mediator. 

(b) N citifY the Indian Tribe, the Governor and the Attorney General in writing of hislher 

decision to disapprove the proposal selected oy the mediator for any of the following reasons: 

(I) The requirements of § 291.4 are not adequately addressed; 

(2) Gaming activities would not be conducted on Indian lands over which the Indian Tribe has 

jurisdiction; 

(3) Contemplated gaming activities are not permitted in the State for any purpose by any 

person, organization, or entity; 

(4) The proposal is not consistent with relevant provisions of the laws of the State; 

(5) The proposal is not co'nsistent with the trust obligations of the United States to the Indian 

Tribe; 

(5) The proposal is not consistent with applicable provisions of the IGRA; or 

(6) The proposal is not consistent with provisions of other applicable F ederallaws .. 

(c) If the Secretary rejects the mediator's proposal under paragraph (b) of this section, he 

may prescribe appropriate procedures under which Class ill gaming may take place consistent with 

the mediator's selected compact; the provisions ofIGRA and the relevant provisions of the laws of 

the State. 
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§ 291.14 When do Class m gaming procedures for an Indian Tribe become effective? 

Upon approval of Class III gaming procedures for the Indian Tribe under either § 291.8(b), 
. , 

§ 291.8(c), § 291.10(b)(I), or § 291.13(a), the Indian Tribe shall have 90 days in which to approve 
" , 

and execute the Secretarial procedures and forward its approval and execution to the Secretary, who 

will publish notice of their approval in the FEDERAL REGISTER. The procedures take effect upon 

their publication in the FEDERAL REGISTER. 

§ 291.15 How can Class m gaming procedures approved by the Secretary be amended? 

An Indian Tribe may ask the Secretary to amend approved Class III gaming procedures by 

submitting an amendment proposal to the Secretary. The Secretary must review the proposal by 

following the approval process for initial tribal proposals, except that he/she may· waive the 

requirements of § 291.4 to the extent they do not apply to the amendment request. 
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